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BE FAFE FESHE WANA ANHoE FAASE A gl Aol AT B
o447k o}, ol e et %%xm FANG 448 A% AN G5 AL
NEoZA SIEBIALSE FE AR FATANE ] AP F 1 BAHS DS FrAd
3 mopof @k T1a WEgiRY gxﬂ—:— HY EBAT FAREZNE 48 ARE 4
Yot glo] Az o Auso] Q7] el £oFA BuhthFo] FEE Al ¢ w7
o d WANA FAXG} 8L AT ATAZ Holok & FL A ol FE 27| ol
53 A B AN, $EAE RARS AF FEAY ATARZ $EEn A4
ARz F3ekA gtk FAxE A FgEat AA AeAte] £olFUL
AGH FEROZ £} A Belnd TAAL B8N A A9 AAE 2o
Aoz el Ae Bgdel REsh (ihurgaweel shu FANG Ak
o AFHOA FEANAUD AATE £RAA B SBAE M SR 2
FogEA oFolth NHALE MBS AR} PHEE 4T St G4H LaonE
A AL BARE FEAE PR ofy] WEeltha) ol £BAEY FEA A
Aol TAA o] ke ME zh3teks] o HTEI (i) Fushs esl Al
WE AAZEE AR AYa] olfth 2T A FERs AL 507
of Fmati A Sloli obd oRE PHEA gt dwd AN Bl Basrin
Hd, AEAPRE SR Sl AN NFANLES HFH O PAG
g Yolsta g7 Witk

WAMEAS] et ol d WS Telske] fetalAlsh S AL Atolo] AAHE AL
oFe- o] AEA oletn Ho] YA ANehge] NgAko R B 4 glu ved] Al
W 4220 o) AR AR Holok sl EtalAlsh FESAL BAE 9w
2 HE SR k0 A, oe @ Asl FANGHA 2AALH Sun na F
ArEre] ARARAQ AGBAE BN Rolth. 53] o] Ash FetAE Ak
2 ARt SEAE B gEARA oo wE ARgayin v

ZAAE e FANERAE 2ARAoR ot S “FANEL AN B
TEA Aol WS A &84 FEA b FAAEA G FAAZBFATE F
ot Jaa zAARADR 2rp FAIEARE Agors AW 4 gle cash
fund principle, &mjAle, FEAE] L&A DAL TS FHE Alzo]7] el %4
o8 AAY} F& 2AWA AT B Bojth AN, ZAA R E FAA--EAL
o] FAAFEA R EEA-FEA o] FAAEEA s AgadAE 2o dA R

-84 o AFdAE 2N A AgdAR BARL o= ‘dAA AEolal, oF
32) , AR O] ATEA g ek AR 24", S A199(2000), 591 (o8, “olF7], F

ARREA =S A ek 2AA R a4”), 651 A5 7) FE
33) 2002.11.22. 4130 200101492412
34) o]%7] A (2007) 95%; ©]F7], FAEAIES] Aet Q20 ZAA K Q2 94 .

2Ere) WA A3 GApabse) A9, 187-884.
35) HEE NebRAel s)A 15~164.
36) Wels, “SUFANE] B3} SolSe) B, AdT <) 3023, 29 ()3 e,
37) o]=7], FARl Elxﬂl:,] AeA g A9} 2 A kA 8 65H; o]F7], EAtalete] WA Ay GAAE]
291, 1904.
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Ak, oldl el T} vt FANErAEe Mg A Grle] FAAE BT
x5 AvEowy Fsuxt

A7) M e FAAEe] Jipae] stefo] Wad GEoA, Guloa Tl ofu s
BHom WA $n WAL owE PEE 23 YEAT WA Anuch 3 oy Sy
gho] FApuEe] Fash e TEE Za g YR FANEe] Tz B 4R

T, gule R4S T AR e K30 meh 242 543 §ol2A g2
AR, o]e @ NG S FPe 1AL wMests 4% Qa9 onE Awa]
AP 23ld oAE KT 5 7] W o7 NE el Wy 4golE I A}
g
1. % - % $ANGe) wany

(D FAAES 2719A

1800t Fwt ~zEW=o| A “investment trusts"7} HZx = w3l o=k AA oA
fre)skeltl. investment trustE AA3}7] 913 investment trust deed™ FEHAFS} F¢l =}
A kel A=A, FEAE AEARE B3 2 88 B Jdsidt. FsAs
e A=, Adiel ol AdEA, TR S §&F ATt

1920dd] Z¥be]] =9 “investment trusts’= H|=o] AVNEH A=), v E A=
I gy A=E dAPste FEAY AgAAA 93 business trust7t FAHES] FH o R
o] &% 7] AAetqth. 1920 tie]  FAFVIEFel  EWA AP EIS]  investment
company’} HZ3R =, - closed-end oW, A2 T F-AYS T3 =
A A& z2ta AT} ©]2]3t investment company =+ investment trust® w33
2 Autolito] milstAA HEARY A digh A7t AFegla FAAIES Bl o]k
€ = ‘management’zt= Z AHAE AZA H AT

I %, =49l ‘management’E A|A % ‘Unit Investment Trust(UIT)' 7} vl ol A €AY
it} UlIT= d¥AH(depositor)gt &8+ 383 AHmanagement company)’} $E-A}ol Al
F7hsAE Agetal, oF 7|xE Idd FASTAE FAR A dujsts WA, S A=
o] ¥EZRFZHA ‘nA'H ‘wiE2 oAt} UlTolAM = &3 AHEE2H)7F A9} A
ko 2 FAAES AAs ] AlgAite] RS AL obd SHE FER A wH o
24 FAAES AlEE 35t A Hoh

ofFHA m=elA B UIT7F d=o® d49iue] 19309t d=ollA =iz 2w

A2V =, unit trusts7b SISl ®Th S A QD A IAGEEA D7 FEARSE Al oF
= AARsks A, v Zell 84S FEARE AR okS Eal Al A

&

125 o
= = R
SAbb g Aetaate] ¢4 $4AF B AgH Falee] Eds

Qs

Mo o

)

flo

(2) 9=l A 9 unit trusts EAFAF} Cash Fund truste =%
Goll A unit trusts’t WAESIE FAHLS AP FAAE(fixed trust), WE I FAAIE



(flexible trust) 1@]al cash fund trust®] S o= QoFst 4= git}.4D

2GR EHfixed trus)ole, £87F WA A7) Ao Aokl A Haka 3
q J

v 54 fUEEs widste AgAE A & FEA Ageta ol VxR e
H F)5daE FAAEANA wizshs W& FANES ougit) o] 31 nxo] UITS

s 3t
olelgh WA M= (1) Ao FrHdAe] &HA &L, () HZAHAAA AEALte] A
HEE A gom, (i) ‘AlgAe] g e on HYH U=

2) AEPFEANE

fixed trustol] o]o] W& FA1E(flexible trust)e] YESLE=U], flexible trust® &
7F AgEA el wel FRgdARLe] R, A, Bles 28E F e s
th. flexible trustoll A= &8A7F ABAAe] S/ AYnE & WAL 5 A HA,
Folsd F7hEd S T8 Atk gk 7t HAT

kARt flexible trustell A HZx AAA = L&A/ A7|ATow dA FAE Y
of AEANES AT & FEAb| AEeE 49 ‘wiE24] (appropriation principle)©]
Hodvh oy, FUHEARY AF ASde mEASE oFAAHI Yol duHs=A
|7 Tds FUHiS)Ete] FUHEEE &
3 olE TR A dwjste] A& 3]st

3 AFH= FANG

flexible trust= HFTZH o2 dAFHE=FAAIE (flexible cash fund trust)o = 24 3}3c}.

o]2]gt cash fund trust®] o= AEALte] FAAFA 7 EEAAA TR R A H

A #Hr}. = flexible cash fund trustolA %%X}E Z4719] Apgol] oyt FAALE ZH-H

s HLO}(accept) aRe] 718 FsEs Hy A o 2 ge5s FAE s 54
A

o ARt 37100, E2 FARLES A AT A% A Ao,

e FAMEAG ] el glo MY Fa
& EJFOLQE} Nddow Agastor ‘Fd’e]l @ 4 7] wjitolrtd2) ol=x, F
ZpAEe] £ Qo] ExALE Sl & /\]F:}ZH/‘\_ o] ZH O BIE] A9 FolZPLS Fhuj st
A AT A AL EAUEAEY wAo] sbsehA Fth E oSl unit
ool Sujoll whel unite] ¢ &, FAAREY FRE F7F Ze fgast £ A A
olg 3t H& d=to] MWHFAI A =, OEICs7F EQH 7] A7bA = A7 Alwd &
9= AEs ExpAlEre] =93 A o]t

T puy

Aoz Q) AHALY oust wed EY FAAEA A Aol

o 4
fo
O
N
>.4
9{_11

1_4

olef gt

41) W€ Timothy C Cornick ¢ 491, Collective Investment Schemes The Law And
Practice(2002) #Z.

42) Cash fund trust®} cash fund®] 73] thdf4= Kam Fan Sin, The Legal Nature of the Unit Trust,
Clarendon Press(1997), 2574 o]s}, £3] 259-260H #%.



ot

+&Ak 93] AFH4QA FALES Foke S8 UFeEAe ‘TR HFA (a cash
fund)gb= M@ ez AsE Aolt}. 0|83t 'cash fund principle'e At Fx}AIEY] &
P oz A A HHa, FulaA A FANEAEE AAAZ BRaEA H

2. 959 Unit Trust

(1 A

ogFo] ERHF=E= FA () :Lo/ﬂﬂli/\] Z¥ (Financial Services and Markets Act
2000; ©o]3} “FSMA™)Q] TAE W= i HE=2l CIS(Collective Investment Scheme)4d)
9+ Gi) AAMEY TAE = HgdHA=2 Investment Trust4dE thHET 4 th.
Investment Trust @& ‘trust’ @& &ojot= thE2A “FA5 T3 F7F5d 718 s 24
& BHor At wel AYE A FASAE Ee webA| Investment Trustell
s s|AbEel A&Hn. B8, AEdA AR FH A3 Thestal, Al unit
trust?} 2> AAFH Y-S s F Aok

FSMAS TAE wE CISE IA A8 s H =2l Unit Trust Schemes¥™ 3]A}3
HHra H =2l OEICs(open—ended investment company)® tHEE T 45 olgo s o] =
o] FAel ‘A fE A =2 Unit Trust Schemeso] & #}A|s] A B 7|2 3o},

(2) Unit Trust Scheme

=& FSMAO A WX Unit Trust Schemet®olgl= ZAHWHA /HdS sk, “Foxt=
Al ALkl Algoz BHAEE [JFAAIE” (a collective investment scheme under which
the property is held on trust for the participants)® @ AoJslar JQT}.47) o] gk F2AH
A o= oAt SRR tigh A3 A Q] o]els ThA]= Aol ofye} whrd] g4k
ek FatA F=eld(collective beneficial ownership)S 33 Holgte= ouje} 37 &
Zboll thsl] &AL Aol et w4 s s g e AYE I 9rE Ux
Elg=

Unit Trust®] A4l disf,
(holding device)® ’\JELO]?/}”
scheme)ell F2pA}7F o] S}L
SAEAA A AA =,
sl A et o Fdg

oot

W 8RSt FEATE AR A
et wg wpAg FXA & (investment
Frow -40“5“:} oje] W= FAAIY AR = A
AR o &fel A Aite] FEAtR Al oAt

O.u.;
Hl
Lo
wn
5
K
_l
rir
5
O

) —i>
Fll’ 2
o

rl
BT
Y

4
-
2L

0
g
e
g

D Ag35A

43) FSMA s. 235.
44) Income and Corporation Taxes Act 1988, s. 842.

45) Unit TrustE <A7FFAREH(Authorised Unit Trust;AUT)EFar 3}z, <17p-8 OEIC(authorised
OEIC)Z Q7N A3 AH(investment company with variable capital; ICVC)E}"’ e}, AUTSF ICVC o of
g 2 8-, , FARES AujF2 674 o]l HEx.

46) ©17P+e ynit trust scheme(AUT)S FSMA s.247 2 s.247o whe} A|A¥ 74( “trust scheme rules" 2
" scheme particular rule")& F=FafoF drh. Hd, FOMA 5.247 2 2489 $|dell wie} FSAZE Al 513
(regulations) = F5rafof 3k},

47) FSMA s. 237.

48) Kam Fan Sin, pp. 101- 104.



Unit Trust Schemeg )P H-GA(unitholder)e] ©]elE &l &&=} (management company
; the manager)®} FE A} (corporate trustee ; the trustee)zlol] ZHAl®El AR (trust
deed: 21 E2kgh)oll oJa AP} 49 FER= HE 28 52 HFs|Alo|n, 87} FE
A5 A7 gt

AezAg “Arol FEkate} 282 Alole] FEXAE” (an arrangement between
trustee and manager of the fund)& Z&l=H], HIALY T35S W T 7o 217}

2wt AREAdE 53 e gL AR JlAslop dr}so

() FARRAAE AFFAY PAAGD AAY AFFA FES W WE @ &
gAsk e Ae - oS Forks YEsy
(D) BEARE FAARRFAE A5 FeAe] o3 GO niHTE A

(i) =)@ B2}

g
¥
9
)
=]
&
=
il
fo
=2
o
N
)
o,
:>|4:'1
—d
it
-z
it
_O‘L
R
&
s

1 ogtel AETAMels Hue] WA, Hre] FAEE, #re] 7EEsk(base currency), A
R e M e K I G %, MRl 54, 5o

0%, 8
T, AR =M 7)Ao oF ghrt.52)

i
o
2
)
r
B
kil
Sy
k1
L,
i
N
=
>

2) +8=
oo &A= E
(fiduciary)® ZFF5¥aL

T8 ey

>
lo
- H
i
o
ol T
rob
O
&
_
=
g
[y
v
wm
(@]
=
(@)
=
(@)
=2
>
Ho
ofo
)
rir
iul
dlo
lo
jukes

) FAAH 2 AHFE AL &A1 A]D

(i) Ao AYH #Arke] F7F 9 units®] A (SHA] Zal], Ak d g unit e (issue)
o] AA], L HE unit® Ful(sale), FE unit®] Fvf(redemption), ¥ FEXFo| o3t
unit®] A~7Z}(cancelation) ¢ Aol A& = 7}4 2] 4H4

(iii) FARAel &k units®] #of(selling) 2 gvf(buying)

(iv) A= 3AAFY 243, 7B 243, A=e] 34, A=e] uAY

3) T
FERE FoldRfA] tE] AlEe
FSMAC] of3] FApALE tfalste] 845

Al Thgel QTE Saldh)

e FANTE BEwt, Jea fEAE
AG ;

WA TL 9lt}. Unit trust schemeol| A &=

49) FSA, COLL 3.2.3 R.

50) COLL 8.2.6 R. COLL 3.2.6 R.

51) o] 3t &S FSMA s.24704 WA Z o2 FAsIaL Q)

52) COLL 3.2.6 R. .

53) &9 ‘A9l 713t FA ] FEA) (status—based fiduciary) 70, AAIS)= o]|F 7], “Alo& 3} AWl H
=5 73 FATHYY dojek BT, SeHE Al12d A2s (2011) 3074, 3169 o]3).

54) Securities Institute, Unit Trust Administration (1999), p.3-13; °l%7], FAIES] Auj4x 78H o]}
=,

55) Securities Institute, Unit Trust Administration(1999), p.3-14 3-16; °]57], FAAIEY] Aujtx
799 ost Fx.

s
b
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(i) FAARRS 7% (A 2 !

A FAARS 75 S FAST. FEAE 44 F9ole
(i) A=Ak bdgh By (BE Fake o
AdS AASHA, wiFAIke FEREe o] o R F &gt
(i) FolAg o] g3 FA (T4 &AM A3AANA gt T4 ® FEALe
Alo|nZ e Fo|x 57]5S 539
(iv) units®] &3 2 &7Zb (units> =&AFS] AWA Ao we} 87 DE(issue)stal,
AZF(cancel) ot units®] Wa - AZbo] olzto] o]olof] whgithal AW FEAE &
|Ao] AN E AR F Qdrh)

(v) AEFAd e FAFA Frolf FA(ATA] 841 FAEAAES AN
)

(vi) unit®] 7FAe] thdt 7HA]

(viD) &AM g e FAAAE A gk 52

ek

=
T

3. vl=e] FRAlEt

(1) 450
1) ml=te] ExlAC FAH e E2F3|AHE (Investment Companies Act of 1940;0]8F “ICA” )&
“HAF o] TAGe]” “investment company’ FL57e] d|FstH SECY =L il W
o AL W= 3l QIth. SECO| SE&oF 3= investment company: (i)management company,
(ii)unit investment trust(UIT)58), (iii)face amount certificate company® TSt} 1d i
management company+= 7N (open—end) 14| #HF (closed-end) 1A, =2 A4S (diversified) Q1A
H] 3218 (nondiversified) Q1A & F-H-Fl T} 59

o= AWk ow ‘JNE  management company =, N EHA=(open-end fund)Z
"Mutual Fund"2}= HHEZA So&2 HEr}.60)

2) v=Fe A A S F8&5E H(Investment Companies Act of 1940)3 T LAE 1A
&= H(Investment Adviser Act of 1940;0]3} “IAA” )& HLEE FiL o). IAAd] ubg} SEC
of T&¢ FAAREPARE AR #AGl] BE AE EH’E}P—E FAARES & 4 loem

56) W&, James M. Storey;Thomas M. Clyde, Mutual Fund Law Handbook(1998), chapter 1 % chapter
2 A=z

57) "Investment Company"'®e] Ao+ ©33} Ztl:  “any issuer of securities that is engaged, holds
itself out as being enged, or proposes to engage primarily in the business of investing,
reinvesting, or trading in securities” [ICA§3(a)(D]. 3, AFAHAEES ALe T 40% o]
of AdalE FAEAE WA= A% investment company® ¥ EE(inadvertent  investment
company), 59| el HaL ICAS] A7} #&Hr}.

58) UITE AESA e e} Ay, 54 73 - v S FA8t= /Mg aselt, FAA TG Al
A +&& HE}OP(] 2+ fixed trusto]”] witell oAt FAFI7 HAE L AESAH JL5 jAH
=

59) Ak FEx13]AH(diversified management company)s HEXFAR] 75% o]ieo] @ =& & 2 FA4 5o
of 3kal, FUwo] Wyt FHe| Fxlgk HExPAke] 5% wvho]ojof it}

60) HAFA=(closed-end fund)7HA] Egsle] FFIAHA=RZ Fa2s A9E =EA Jokal doh. James M.
Storey;Thomas M. Clyde, op. cit., p.4-3.
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ECRAE D) dEHE AR S otk B FAREART 2EATE o] REAR
J

~~

?) FEa¥=el WAYY L AUTE

1) ¥ HAFE S} LS 1A
ICAI M= UITell thajMnt AESA ol ofs dHstes

glol sl FAskAl Feth wekd, FRdEss WEd=EF, wARSFA =T, H‘E]rfﬂ‘ﬂ—r
Holl Wl corporation =& business truste] FE]E ZA Fc) 6D wela F2p3 Aol ¥ A
de)+= Maryland Corporation® <% %)L, Massachusetts Business Trust(a common
law trust)¥ % 931, T3 Delaware Business Trust ¥ % Ut} FFIdH=9 %
AFEHE AYgol Qo] T2 uds e AMRE F5F3ed, 74 e 9@ S fAA,
TS, FEAAS], A Fo|th62)

=
ol
EL
g
4
=
ue
r )
iy
32
¥
)
N o

3FA) 2, ICATE business trusts® corporatlonoi 3 AL trusteesE 3]AFS] directors
2 A9t wepa] fA=e] JAFH HAgle] A= Auigrx 9 a6 wE A A4
o, FF9 oAl v ﬂcﬁEH 2 o]A} B (indemnification) A3
B 9l 7452 business trustoll= ZtiZ A &H}.63)

FRAA TR G AT oM (FANEY FG SR HE Bl - 29 o
B FFA AYL FEshvl, Beede] LA Mua(A=SE, A=Y B, Acg
el HAT)E AT e AP AR} QA9 Ak AdATHE Mol

REGAE 9] WA AuAt B4 SEACEAREY DG T ADAE Fal A
FA 5 olAba7} AP S Brhe HolH LusAbsh FARAL SAsAT, DA
QL GTE AusAel e Afllofficers)e] FHFHE WA FA AN E F3 FAH A
St ASke ART EEAEAREA DL SR GAA 2ol ek,

(3) Business Trust

o FRdEse] dnk Jre AEgYPAs S, FARIgo|n, FAAIERS business trust
Fel= 22 Et}. Business Trustt AMYS 3 HHoz thEojz 7|dx=e 3 ez
Ae] Ao g Bak Abgdalerolglal 2T} 64) Business Trustoll A= AEe] G=ol¢o] Alg
Aol oigk vl A AEom waE i A3zl Al Frd ¢ vk HolA F243 frAlsit).
T njaro] B2 FolA business Trust® A AW (AFFATENH )< UZ}E} AYE 5 ot Fx2)
3|Abel] o] 8- = business Trust YWFAQ! business Trusto} THE EF50= W85 o
= dulA el business Trustol A&l &8 8271 A4 Aegihs &850+ &
ZHNA &85 B7]aL L A5 fAehE A Ent g

Business Trust® HFAHA= A FxE olgats A, FodAS Adglo] waja 5+ 9

61) Amy L. Goodman, The Investment Company Regulation Deskbook(1998), p.2-9.

62) James M. Storey;Thomas M. Clyde, op. cit., p.7-4.

63) James M. Storey;Thomas M. Clyde, op. cit., p.7-6.

64) 19 53] wAEAZ=FolA 3] A corporation) S W& 7|2 o7 2Ee] o] SHHA fElste] o
AEA| 2= A 8 (Massachusetts Trust)2kals: ST}



. B7NFFEE] AR glom, AlEdIe] 1940 FASAPRS gtk e 5o A
o Utt. whHol, IALF o] BjA FARPEOA elsebA] Fa, FFo FEH <

How Edssitts dAE QdrE.65) @Aekeo}F= business trustoll gk A& H(The
Delaware business trust statute)S A|Aslo] A= th3k 4=¢x} &L gz} WA &
TSkl o]l WA A SHelA ol r.66) ofo] wt B FFAA=rL deld
T AR g ol AgE k. Wbl Massachusetts Business Trusti  ‘AlEHA1 &
af FEAF R goxbe] WA Xd S5 AR E HA A SHAAE dddor Ees

ARE AEAAT o wE FAGJA FGol ThssithE Gl St
(4) Delaware business trust FHZ AHE FFIHE=

1) AgAA6D

Delawar business trust®] HE|=Z ¥

Y
e
r &)
[
et
i
o2l
Ol
ol
rlr
o,
o
>~
Dol
2
12
AR
o
il
ol
ol
ol
rlr
=

o

$-1, business trustt 191 H& 919 FEx7F A= oy 2 A EMA(ABC Fund
agreement and declaration of trust)g o2 AHHAT. FExE A= A 9 AEA
Aol whel A EFAx= BE S5 QLS Ago® wista 3 AS ddgoh
FE A= 7 FoRtet AEA o R AEA kS AAS Zlo] ofygr AAGeIAe} Mg A kS
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FaAge 49 Acsuxs Aoz daw, FaAse Aol Wi SdseA
2 aathebd, SY5eas T Aol Felshl ®rh. ICA o5,

65) Amy L. Goodman, p.2-9 2-10.

66) James M. Storey;Thomas M. Clyde, op. cit., p.7-7.

67) Bt} ZA8E W8-S James M. Storey;Thomas M. Clyde, op. cit., p.7-10 & 7-57 .
68) James M. Storey;Thomas M. Clyde, op. cit., p.5-4.

69) James M. Storey;Thomas M. Clyde, op. cit., p.7-21.
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98 Ak Bagh.
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= AMAIEel AgE Fo AEHA wep o] Yol =¥ th=u tiAlE duty of
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) 59l
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70) ZpAEE W8-S Robert A. Robertson, Fund Governance(Legal Duties of Investment Company
Directors), Law Journal Press(2010), Chapter2. #+%.
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Al WEe] kil gtk ole FARIE A S FAALS AEARte R Biehe A g

e FAE AR O] W2 Aok 2 47F EAjek, o] ks 2 AEL HEAQ

=

W unit trust scheme® WA 4AES “@&Atet e A

e AEste] e wpER FAA R TR Folehs 24 A

ma FANE AR A kAl A HH, v sEARbE Aok oF el A
=

1 T ﬁ

AEPRE o R FES)E ALY Bossithe 6] e Jow
e

ok

|

A¥e] FEAZA Folgo] sl AEge] R Resl Bk, 2AAHE haw T
AEre] Al Aste] ABA Ak ge] $871% Ht AAleke R ARF cash fund™ &
$95l whel $8ER Bold S Advks AL A APT ek AW I E A
g9 Fapleel ojd CFANEAE ol AW FAgoms Aeelsl wedA @
A A So] WA FA BT WHeIA vl PAHoR PSR Ak, P CISit
AR FAA] A mfo] Ba A Ad A FAAE 53 P9}
A5 He), oF, A% @ A ol Ui v FAROZ FASRAL Uk, o Que ¥
AAEpgo] FANES AR olgkm HAsm £FA Buf 5 uARA Qao] v

Ates FAR R Rl A et Sl AR dixy = Holt.

ul=& =3} 2] business trust schemeolZHE NES WER WHEA gkt 1 il
EZAPE(ICA) A o3t business trust”’} investment company(FAF3IAF)S] oo &
st HARFHE SLstal FASALR ko] ICAY A& WHex oA AEHA 9
of FAARSE 9 g AEE gdHow &St vk, 5 W 714 S BY
") =-9] investment company+= =9 unit trust schemeol] A-23l= Jfdolgtar & 4=
A2AH o7 o=y unj=Fo EXAIE|ME unit trust schemed} investment companyZis
“TAHAT E Fa AEHevo R AT gl FAREY HEWME S840 R
&AL e Ze® Helth

(@) o ARAFPES FANES  AFre] PEA T 2 golste] EAAEe] A
[e)

AEIEEe) A 1 Age 2FF APFAAG oA RANRS A TR
AAT BTk, aeht ¥ ARAPEAIMS]  FEAUY olghz ol Aehgyel A
B oo asgHe] gAFANT P4 BEE AFsa o], P AdHen Bt

76) 3k 2}Ae Y-S Kam Fan Sin, pp. 101~104. Z%.

77) cash fundell tiaix+= 1L 1. (2) 3) F=.

78) ‘AW EAI 93] tjairE=, H Hansmann & R Kraakman, The Essential Role of Organizational
Law, 110 Yale L J 387 431 (2000).
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[Abstract]

There have been some debates regarding how to perceive the structure of Korean
investment trusts following the collapse of the Daewoo group and its resulting
default for their bonds, which made many Korean funds with Daewoo portfolios
unable to meet their beneficial holders' request to redeem their beneficial
certificates, and the redemption was suspended. But the debates were confined to

the narrow issues such as the status of a sales agent of beneficial certificates or



his duties regarding holders' redemption request, and the general picture regarding
the structure of the Korean investment trusts scheme has not much touched. As a
result, the enactment and revision of legislations regarding investment trusts
following the redemption crisis including Korean Capital Markets and Financial
Investment Business Act seem to have been carried out without clear conception of
"what the Korean Investment Trusts schemes are, and to what direction such
institution shall develop?"

In first part of this article, authors introduce some previous debates and Korean
Supreme Court's rulings regarding the status of the manager, trustee or sales agent
in the Korean investment trusts schemes. Then, the authors investigate the history
and evolution of Anglo—-American investment funds, and suggest that although the
present investment scheme structure has developed from the traditional simple trust
scheme, the present investment schemes in both countries are distinct and cannot
be explained from the perspectives of the trust law only. Finally, the authors
argues that there is a strong 'path dependency' in Korean fund industry, and since
the Korean law and regulation has followed the British model for unit trusts
schemes in enacting and revising previous legislations regarding investment trusts,
it is correct and less costly to explain and develop our present and future
regulatory system in terms of the British model rather than Japanese one that is

more trust—oriented or American one that has never been tried in Korea before.

Key words
investment trust, structure of investment trust, manager, trustee, sales agent,
beneficial certificate, creation, redemption, cancellation, organizing contract, business

trust, collective investment, unit trust, fiduciary duty



