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An Essay on the Criminal Issues arising from the LP's Preferential
Treatment for Major Clients in the ELW Transaction

Lee, Chul Song

ABSTRACT

As the ELW transaction has been prevailing since the end of 2005, the securities
brokers who are in charge of liquidity provider of ELW("LP") have been providing their
major clients(so-called scalper) with priority in access to the LP's computers for their
ordering of the ELW trade. Such LP's providing partial privilege was suspected by the
prosecuting attorney as a violation of the Financial Investment Services and Capital Market
Act(FISCMA) §178(1)-1 which reads: "No one shall conduct any activity --- using an
unfair device, contrivance or skill." Therefore, the officers of the LPs involved in the
provision of the preferential treatment were indicted for violating FISCMA) §178(1)-1 in
June 2011.

In this article, the author analyses the unconstitutionality of the FISCMA) § 178(1)-1
becase of the literal vagueness of the provision and suggest the narrow interpretation of
this provision to avoid that the application of this provision results in the unconstitutional
violation of human rights. On the basis of such a position, the author interprets the "unfair
device" of FISCMA §178(1)-1 as meaning a fraud to mislead investors. From such a
viewpoint, the author concludes that the indicted conducts do not raise any criminal issues,
since the questioned conducts bear any factors of fraud.

In addition, the author discusses the general conditions for criminality and concludes
that the criminal punishment should be a last solution in seeking a person's legal
responsibility.

Key Words: teleologische Reduktion, unfair means, scalper, Financial Investment Services
and Capital Markets Act §178(1)-1, ELW, Liquidity Provider



