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[zt 2]
I. Ha|Z 1. M9 &xf
CHAH Tk 2. 0|=3 L2oMe =9
1 ARA A 3. Ao I: AHZEZE 27
2. ®glo| mci 4, EHZof| cst Hot
m, EEo| AE v, wsg
D.I Elnl-

AMAEFE SR A od AFH EAEAAL) o5l o]
o

HAHA ke IAA FAlolth, Lol FAAHLE TWEF =M= 19417

Zik gz 3 APl @3 FAR Qlete] FAREe] dalE 42 AAEF AR
ol AL, AA 7P wAE FAFAE 7H] mlTel A% 204 Hholl= AlA 2

5 7 %
F(pool operaion)o] T2 o] 3= PlZINE FEe et e A
7]0) & (fraud theory)® A3 7JA172] 70 (free and open market concept) &2 A4
ZF JrAle] HelZh B EdNn.9)

FeluEtelMe 1962 AR E SEAWF A AHEFTS FA% TS T
a1, o] A ofg] Ao Al - e A A AR FEFAL aet
B0k AR olet drhol AT, ARAEY A1762= b= efae]
A S T RFE I AgE el dthol tEk AAEFS S48k,
A77xE AMAZEZ e Sl dAdS sk A, Al4d3e AARF

g AAAele) ojstel T ek, B8 ARAAY A76x A2 159 &
9 AAAY ewal nadingol &) AAZE FATAES 2 5% et FAN%
ol s bz, olgul 54 Adel ofd A0S Auste] AMats A

24 b HAA 9B dstnt Y Tl SRS olefdt £39) A%

1) Louis Loss & Joel Seligman, Securities Regulation, Vol, Vi(3rd ed., 2004), p.3986.7.

2) Id. at 3986.7-3986.10.

3) Id at 3986.22; MBS, “EEINC BT A HIRMESH DR -3 L OAGHERN & B hfige T
Bep sk, Vol 22, No.11(1994), 1206-1207H .
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T 7809 HEZ ek FAEH o Bk wTolut AR oo} P o] &7 -
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add HT 54 s e Susa 544 olsldAE Eeldhe
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A Folt AHEFe] F718] HollM Foldh All=A FARE]E o] ThA| oA

o

i

e
Sl vlg e ARl disl] WE At felEAe] a3 FAHeR AE
g AL 2 AAZA ooyt Avka s

o AEAH A1762 A2 159 FAAY o3 AAzFE FATH
o] W=, do] IR A9 FUsithE HolA n|FT YoM =oH WY T
Ase AoE e} e WA o] A HAS HAES A gt

o
il

I, et e

1. At

2003 4¢Y 23U DL AALRRE v F2] 285937075 T 7,930
ol mjatE SAI 20039 68 27UKE 2004 69 28YU7HA g
(F712)7F BAZFAS] 200%(15,7849)) o)}l Aol BE gAAe] &
= U89 49 knock-out optionA|2F0E AXLe} A ATt

=,
5) Fgdte Fudl T} 49 dis) A4 A 2d 62FHAF 39), A 2dFHAfrol 3d)S Ax

B) AAE FALZEA 100%(7,892¢) 19%H7] F3A4 2,859,370 Ak w53t D22 o] FHAE
Z(AAPE D239 8 AF)Ete ¥, D22 8@*}7@ 100%(7,8929)¢k 70%(5,5240) & BHP,]
of2 dhz XEA 2,859,370 Aok St Adke o TEFAE WEEAFAC] 70% ol3kel A
£AFRE 8 Yo g Aghst g, vk w1 A A Aol 200% o] AL RE %};}ﬁ]oko]
2EHI DEYo] ArtdlA 7999 H|EE AlFATH(Hobs 23).
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2 HE 9 Yol FAAI gt sAAY JFE FEEtiA

19 < gmled F77F 158009 A - 2 5

A #Hste] ¢ T2 TS Hobk 7HA(15,7849)) oo R2 A
sHAl & HHo=, 9 F2o wimjARE ft] $lskd

2o 14:457 109FF( A 352 A8S 14:49:507 47, 14:49:507 69HF) 9] wjF

g
T2 AET dox FAIETE ARl E01717] 21 714 o] 15800902 £
T S Ao g 4utFo] W eFE-E AEste] AR FASTE F7H4
= 158009082 AL, 22 2 F7F AT vkt A A 14:59:437 Hol
% SAAES Hol2A7]7] Y8kl 15,8004 (AA7hol 9352 thek vjFFES
AZste] G E712 Yol 71A(15,7849) o2l 15800908 A 7= E7}
o TS AEde T 280 2A dn 2 F2of AAE "HEAT]= wivl

AHE skdct.8)

A, AN 2 42 ol A} Bdske] 2004 2€ 19 gl 23
F29] F7PF golx 7HAas i) o2 FAEE As WATFLEA Adl T4
A o5& HSA & FHow & FA9 wujARE flsty] fste] FHEARS
Ak FAZF AR izt A 14:59:377 dhuLd) FAo] oA Ar1E o]
15800981 el M AE7FR 35uko] tis e ASTFORA oA 27t
Ag §1580098 — 15300DAI7IE T ]2 F2 9 AAME AYHR HE

Al FT,
2. Y2lo| met
1) WEAY

h HE O 14:46:137% Fnjed F2 3000075 AA7IEG 509 =2
15,8000l wiEFEEaL, A9 FAGx o) 20,000F2 15,7504l w5

7) A DRI Fu|ed F2 929549059 Fulk TAAL AL YA

8) 2004, 2. 23U el gk e F2 FINul57EE (15,0009)0] FAH o] F LY F2
o F7he SAAL WL 7HA 15,0009 & FABIAL, o AR FAAFIE B9 2004, 2.
194 9 2 209 Asta gn|2d F29 Frbe Yol §47H4 1578498 2 A8HA ¢okrt,

9) FA AALE shu| 28 2] 508 3405 (WU} 14,3159), A3ALE B3ko] 151,0005 (HTH7} 13,888
DE EAste dA

= 2y
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o B30 T sHo o] Sl Tl Al BA 6
g vEol} ARoAE Tk ool AN,

a9h Quden Frks F4g dgoz wrelnsY AseEhine
AAZES FASE AXE T8 AEERhe 2 eein) AAE 94
Ade) oo slaa @ Aol ohith weba go] RiHE M ANEE
3 AYE FAANE o @/ TR ofwF Alalo] AHtH S AHZT

ol & % QEvhe wA ek

2, 0l=z 2= Mo =9

(1) v =

SECURITIES EXCHANGE ACT OF 1934(c]3} ‘1934:3%'olg} 3hch= 334570l
ek AMES FAZFQ Sec, 9, 10(b)E FL et 10 1934 o] Fxo] AlAx
= Y= <A (eradication)dF= Z O] AW ‘manipulation’ B= ‘manipulative’ 8-0]o]|
Hato] Hofatar YA Gk 1) A zF B A= T2 HAY Ao &3t
Atk AAzFd Bt AIAE AiatAd 19 eR S nloEN F
AAE 718t e oAl 9112 19 RE e E FEAY AAlY A=
Q13 sk A8 AMERFS AAE 228 {8t ARE & Sle nBE

FHES B A8t = 93] g whdgh 7|e3 foll4 o= Ao
Fck, AAAH N ofgh AMZFS FABHE 19349 Sec. 9(a)(2)19%= “EFRIS] vy

ki

ol

10) Sec. 15(0)(1), 15()Q)& FAAFAM BEA Dl ANzFE BAIL, Sec. 1d(e)e 3w+
o} A AHzFE FATH, sec. 10(b)E ZTZH TIPS FASL Ut

11) Norman S. Poser, “Stock Market Manipulation and Corporate Control Transaction,” 40 U, Miami
L. Rev, 671(1980), p.672.

12) Emst & Ernst v. Hochfelder, 425 U.S. 185, 199(1976).

13) SEC v. N. Am. Research & Dev. Corp., 424 F.2d 63(2d Cir, 1970) (involving a suit by the SEC
against a company for using a manipulative device because company progress reports included
false and misleading statements).

14) Loss, supra note 1, at 3986.22 [Santa Fe Indus., Inc, v, Green, 430 U.S. 462, 477(1977) 91-&].

15) Sec. 9(prohibition against manipulation of security price) (a) It shall be unlawful for any person,
directly or indirectly, by use of the mails or any means or instrumentality of interstate commerce,
or of any facility of any national securities exchange, or for any member of a national securities



A sAL A"

A7V Aol Adke s sk Q. o) T H8uNt W ke
& Feel AAES BIE FATE0 o] 2uh 2(pool operation) Wi ohlet 21
A% e WS Mo QA7) Sstel AgEE RE SRS FA%,

o|H o] fF= o] 1S 1934 @] 7HE Al (the very heart of the act)T7)o]2} g},
A B Bl AR el FAsl AL 4% EE

H
Hd
Sl dwg Fud azlow Fahedn e Yelel A Hetdle AL

e} A71e] Az <lsto] AgTbAl R WA shetha AZe: FAR 5
BE A} ANZE 942 A9 71540 dgn NysErl €78 A7)0
stoll we} el shelel ek ZATHAN F1BA (nducing the purchase or sale
of such securites by others)o] Z7FHRTH2) 1034 FAANY A B4 ez
‘ol FAR} tjeFe] F4 s MEstaA s A9 % sk A%

el P2 F 5 9 Rolehu ANstdrta Stleke SEe Ae ohe

exchange-.

n & =H

(2) To effect, alone or with 1 or more other persons, a series of transactions in any security
other than a government security, any security not so registered, or in connection with any
security, based swap or security-based swap agreement with respect to such security
creating actual or apparent active trading in such security, or raising or depressing the price
of such security, for the purpose of inducing the purchase or sale of such security by
others.

(3)~6) (¥ =)

16) Lewis D. Lowenfels, “Sections 9(a)(1) and 9(a)(2) of the Securities Exchange Act of 1934: An
Analysis of Two Important Anti-Manipulative Provisions Under the Federal Securities Laws,” 85
Nw, U. L Rev. 706(1991).

17) Loss, supra note 1, at 3986.31 [The SEC, Report on Proposal for Amendments to the Securities
Act of 1933 and the Securities Exchange Act of 1934, House Comm, on Interstate & Foreign
Commerce, 77th Cong., 1Ist Sess. 50(Comm. print 1941) ©1-8]; Deepa Nayini, “The Toxic
Convertible: Establishing Manipulation in the wake of Short Sale,” 54 Emory L J 721(2005),
p.729.; Poser, supra note 11, at 703,

18) Poser, supra note 11, at 703 [H. R. REP. NO. 1383, 73d Cong., 2d Sess. 20(1934) olg].

19) Id.[S. REP, NO. 792, 73d Cong., 2d Sess, 17(1934) 14,

20) Id. [Stock Exchange Practices: Hearing on S. 84, 56, 97 Before the Senate Comm, on Banking
and Currency, 73d Cong., 2d Sess, 6507-10(1934) ©1-&].

21) Poser, supra note 11, at 703-704; BB, TE %5 W% OWEE & AAERSIORM (M, 2002),
151H.
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A2 5, Tes] TH el vAE Gl E A

o SR Aol o] WEel FAE SI% tgkel FAu FAuE

7F 2 e AMzEI 593 ]S 7R E o] oyt
Sk | Fischel? Rosst= 2Bl AlM| 2ol #3F oo oS Yel &
3] A et ANEFS FAE Fart Qlvka 3t} 23) RQ - FFol tidk

=

Ainterference), 712 -2l (inducement), 1¢A S (artificial) 7FAHE 5 8710

AR 7HAIA Fehal, AlAlEFel Adeste] ks vied ZhsAde] val, AlA

z2F| o] Zeka AMEF FA9 AFEA HlGo] %7] wlEolet g2 o

W, AR o AdEE BEA A cheka se, oAy ojdelx

£} wj P mgAe BHee e @9le AdzEel o
Z

A7\E Agalof drta #h2

—

N
ruE

é‘é

{0

A

Of

¢

2) Aol st AlMZES

r

T AlARFE Abdo] 7HAWES FRketal QIARE AW ES Z sk
Po= HEsAHNY FHHA a7o] ofel B4 & Z(alternative requirement) ]|
Beit} 20 £ wirE fFldr] flste] AAE S A7 lraising), =S

olsl7] $13te] AME SFFAIZIE WSl (depressing) & A3, o] 9o 7FAHE

& aFolge FaTh2)
o AAzE] YFIA WEANE TR AL ok olgA
Q

Aubz 0 7 AJA| Y] Sgo] QW ALl AAzE HYr} 9,1\:}1 17 rc}]{,‘j:olp}'
HEA Y AHzFA 28 obrH = A
A M zF A 28 7FA M S (price leadership), 3

22) Louis Loss & Joel Seligman, Fundamentals of Securities Regulation (5th ed.), p.1131.

23) Thel Fischel# Ross®] AlMZE A7 BastA Fote F34S shakstdA 1934949 Sec, 10(b)
o slg AMZE FAE 7198 ol (deception)d] FAF Ro] ope}, AdadN AREE AR}
s P FAMARRYE FAgAE RE FAZ Foistdor gt FF%Th Steve Thel,
“Regulation of Manipulation Under Section 10(b): Securities and Text of the Securities Exchange
Act of 1934 1988 Colum, L. Rev, 359(1988).

24) Daniel R, Fischel * David J. Ross, “Should the Law Prohibit “Manipulation” in Financial Market?,”
105 Harv, L Rev, 503(1991),

25) Id. at 525-526.

26) Loss, supra note 1, at 3986.33.

27) Id, at 3986.34 [Kidder, Peabody&Co., 18 SEC 559, 571(1945) (1/2 point on a $50 stock) <I-&];
Lowenfels, supra note 16, at 709,
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S Al(control), 3T TAL 53T H Fa(reduction), A|MZF W2 F5ol £

A Ao %ﬂ(collapse) ol 3drt.28

Sec. 92 YPEAAE AHE SEAT)E BE Ag FAsH Aol o
2, ook BF Jakal AAF 2REE A4TANRE FAE Aol 2 7
=) <3}

gao] wrk: olfom sl

g - R ok Al

B 249 AnoRE AAxTln ¥ £ g Foe 2AZ UL A

£ AAEFole & 4 Yevtel BAVY Adrk AWE FUAUS ANEES TR

e A8 HE fARAY EA iRl FU9 JHdo] Y4 Ei ek A
[e) o

ojghal A8l A2 AlMzF o] offetal sho] W X9 % (criminal intent +9]Z
£ (bad purpose)2] &7} Sec. 9.(a)(2) $1vke] TA7F € 4 ¢l 39 a7 AlA
zFo] FAHE7] faliMe dvbaFf o] M ofwt ofelA Fxfo] ofate] W
Aol EAstelof sh= A 0}‘4‘:} Wl 2 HFolE e ‘/}“—E 2o %ZH@V\] &
= BAYlE ANEFTS AHE Y £5 dY SUS B 52 7

ofof ghth= A9 (bona fide)oll 713 AMZES 3kt 3triete

market) 7l'd ol B]Fo] A A3 39) A ZF] A T3 AL A (fraud)7}

ot Al zF] E4E olFA ate Lo (willfulness) o[t} 30 Al Z2FAE F
Fote] Y TAE TUT A= 2 F =T wjo 7pHe] shetel £4E A4l
ARk 2 Foll they 3] avtR wiwdk A= wiuiatels dg F o F, ANERE
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The Transaction to Change the Market Price and the Purpose
of Inducing Others to trade as a Requirement of Manipulation

Park, Im Chool

ABSTRACT

The provision to prohibit the manipulation through actual trading is a strong legal and
regulatory devices against market manipulation in the securities market. The important
configuration requirements of this provision is the transaction to change the market price
and the purpose of inducing others to trade. The Supreme Court focused on the purpose of
inducing others to trade, rather than the transaction to change the market price to
distinguish the illegal manipulation from the legitimate transaction. The Supreme Court
interpreted that the purpose of inducing others to trade means making the artificial price
caused by the transaction to change the market price misunderstood as the market price
based on the natural forces of supply and demand in order to induce others to trade, while
the transaction to change the market price is interpreted broadly as the transaction with
possibility of changing market price.

[ think that configuration requirements of manipulation through actual trading should
be interpreted based on the legal principle of an abstract endangering offence because the
intent of the prohibition of market manipulation is maintaining a fair market, which is the
abstract interest, as the protection of legal interests. Since the purpose of inducing others is
especially the expression of the willful transaction to change the market price of the
manipulator, it may not be necessary to focus too mush on the word of inducing. Instead,
the purpose of inducing others would be found if the purpose of raising or depressing the
price of manipulator and the substantial pecuniary interest on the change of market prices

are found jointly.
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The Court arrived at the conviction that there was the manipulation through actual
trading in the case that parties related to the knock -out option agreement who had different
pecuniary interests on the price formation at the particular price manipulated the closing
price. This judgement suggested the interpretation and application of the manipulation
through actual trading by deciding that one or two orders within the short period of time is
not only the transaction to change the market price but also the market manipulation with
the purpose of inducing others. However, it somehow focused on the word of inducing, and
did not evaluate substantially the pecuniary interest on the transaction to change the market
price and did not include some transactions with possibility of changing market price as the

transaction to change the market price.

Key Words: manipulation through actual trading, the transaction to change the market price,
the purpose of inducing others to trade, Financial Investment Services and

Capital Markets Act, pecuniary interest



